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ASEOTIATE

Via Facsimile & Regular Mail
561-682-6010

January 2, 2007
Ms. Jackie McGorty
South Florida Water Management
3301 Gun Club Road
Waest Palim Beach, FL. 33406
Re:  Conservancy of Sounthwest Florida v. SEFWMD

Dear Ms. McGorty:

Enclosed for filing is a Petition for Administrative Hearing concerning the
above referenced matter.

If yon have any questions or concerns, please contact this office. Thank you
for vour assistance in this matter.

Very truly yours.

Michael R.N. McDonnell
MRM/nng

5150 TaMLAdI TRAIL NORTH » SUITE 301 « NEWGATE TOWER » NAPLES, FLORIDA 34103
239.434.7711 ¢ 30053738060 » FACIIMILE 877-613-7485
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STATE QF FLORIDA
SOUTH FLORIDA WATER MANAGEMENT DISTRICT

CONSERVANCY OF SOUTHWIEST )
FLORIDA, )
)
Petitioner, 3
") .
v ] Case No.
)
SOUTIT FLORIDA WATER )
MANAUEMENT DISTRICT, )
)
Respondent, 3
)

PETITION FOR ADMINISTRATIVE HEARING

PRELIMINARY STATEMENT

1. Pursuant to Sections 120,569 aned 120,57 1), 1. Stal,, and Section 403.412, Fla,
Sl , Peiitioner Conservancy of Southwest Flonda (Conservancy™) files this pelition seeking a
formal evidentiary hearing and tinal order denying South Florida Water Manrgement Distriet’s
CSFWMID™) proposed ageney action on the application of Agripartners Lidh Partnership and
Edison Faraws, Ine., for an Environmental Resource Pormit (“ERP™), federal Clean Water Act
(*CWA”) water quality certification, and a finding of consistency with the federal Coastal Zone
Magagement Act (CCZMA™ program for u proposed drainoge canal called the South Lew
Conveyance in Loe County, Flonda,

2 ‘The proposed South Lee Conveyatee project is a proposest 4-mile long drainage
canal that would drain part of a 3,93 7-acre property in South Lee County which is predominantly
wetlands and iy important endangered species habitet, Although the property is currently
identitied hy the vwrrs as agriculiural, the owner has plans to develop the properly as a large.

scale residential development, has previously sought to drain the wetlands on the property and
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has sought to annex the property into the City of Bonita Springs to increase the allowable
i.'t.‘.‘#idi}'ntifi“l density.

i The construction of the drainage canal would directly impact 15.76 actes ol
wetiands. but iLis likely 10 fndirectly drain several hundred acres of wellands which were not
considesed in 1he proposed ERP.

4. SFWMD has identified this peomit application as Permit Application No. (1501
12-18. SEWMD®s pennitting authority is pursuant w Chapter 373, Part IV, Fla. Stat; Chaplers
J0-4. 62-330, and 62347 of the IFla. Admin. Cade; the federal CWA,; and the federsl CZMA.
The proposed South Lee Conveyanee project is not excmpt from the requirements to obtain this
requiested FRP, obtin 4 CWA water qualily cemtification, and a new CZMA cansistency
determination,

PARTIES

Rl

The affected aperey and Respondeat, SEWMD, is the state agency whose
proposed agency actrons are at issue. The address of SFEWMID for purposey of this proceeding is
/o Flizabeth Veguilla, SEWMD Deputy Agency Clerk, 3301 Gun Club Road, West Palin
Beuch, Flarida 33406, Facsimile No, (361) 682-5010,

&, Petitioner Conservancy is duly incorporated under the Taws of the State of Florida
as g not-for-profit corporation. The address of the Conservaney 15 1450 Merrihue Drive, Naples,
FL 34102,

7, The attorney representing the Conservancy in this matter is Mike Melomell,
MeDonneH Trial Lawyers, Suile 500 Newgate Tower, 5150 Tamiami Trait North, Naples, FL

34105, 239-434-7711, 877-613- 7485 {fax), mikegpmetrial.com.
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K. The Conservancy has aver 6,000 members in Southwest Flarida, most residing in
Cobligr and [ee Cownies. The mission of the Corservancy is W pratect the ettvironment and
nadtral resources of Southwest Florida, The Conservaney conducts scientific and educational
aetivities an the waters of Estero Bay downstream of the project site, Members ot the
Conservaney regularly recreate on, wse and enmjoy waters of the Estero River and Estero Bay, and
regularly view and appreciate wildlife in the grea,

9. The Conserviancy has standing pumsuant 10 Section 403.412(6), Fla. Stat., because
more than 23 current members of the Conservaney restde within Lee County, and the corporate
purpoeses ~f the Conservaney include the protection of fhe envirenment, fish and wild)ife
resources, andd the protectivn of air and water quality,

10, The Conservaney has standing under Section 403,412(5), Fla. S1at.. and Chapter
120, Flu, Stat, beeause the proposed activity will determine and allect ity substantial interests by
affecting its interest in scientific and sducational activities. as well as s members” use and
enjoyment of the vaters and natural resources protected by Chapters 373 and 403, Fla. Stat.
Additionally, the waiers and natural rosources the Conservancy and its menbers use wiil be
adyersely affecied by the comulative inpacts of the proposed SFWMD agenecy action, including
foeseeable futtre imipacts related to the development ol the subject property.

11, The Conservancy siso bas standing pursuant o Section 403.412(7), Fla. Sl and
Chapier 120, Flu. Stat., because the state water quality standards and CWA water quality
certitication proposed by SFWMIY ¢ ageney action ace part of Florida’s C'Wa approved
progrom, and the Conservaney, tsell, wid members of the Conservancy use and enjoy e walers

and natural resources affested by the proposed project, including the ¢umulative and secomlary
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impacts of the proposed project, thereby meeting the standing requirements for case und
vontroversy pursuent to Article ot the U85, Constitution.
FACTS
Receipt of Nuticg

12, The Conservaney lirst reseived written notice of the subject SEWMID proposed

permit action on the South Lee Conveyance project application on Decomber 13, 2006,
Agripariners Peoperty

13, The Agripartness/Fdison Farms property is ong of the Largest tracts of
undeveloped fand i South Lee Connty. 1 ig loented east of tnterstate 75 and north of Bonita
Beach Roud i an wva designated by Lee County's Future Land Use Plan as Density
Reduction/Ciroundwater Resource (CCDIVGR™Y, which is reserved Tor drinking water aquiter
recharge and low-density and tow-intensity land uses. The allowable residential density fn the
DRAGR 18 | unit per 10 acres o the uplands and | unib per 20 acres tor the wetlands.

4. The land owners' history of sttempting any means to develop this property more
intensely belies the purpose of the proposed ERP. In 1991, the propeny was included as part off
the proposed 7,100-acre, 15,000 home Guitview (.'ic:mnmni.t-ies Development of Regional mpact,
10 1999, the owner attempted 1o obtain o U8, Aony Corps of EBngineers permit to £ill over 1,000
acred of wotlands to ercate pasture, a step (o make development a forgone conelusion, The
application was wilhdrawn before the Corps of Engineers dentod it based on the Caorps’
conelusion that the proposed wetlands desttuction was not reaily tor agricultueal purposes buat for
subdivision development,

T3, In 2002, the osmers proposed annexation of the property into the City of Bonita
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Springs, requesting o future land use designation of muoderate density (up w O unite per aere) in
the proposed anpexation agregment,
[6. I 2004 Agripartners :;u;:ughi 10 have the property annexed into the City of Bonita
springs o change the sllowable density for the property. Bonitw Springs rejected the snnexalion,
17, Agtipartners was also behind s $10 million federal transportation budget lne ilem
to study the extension of Coconut Reoad for a new 1-75 interehange adjacent to its propenty after
the Metropolitan Planmng Crganization rejected the idea,

‘ 18, The 3,900 acres of property on which the drainage Jitch would be construeted are
nearly 90% wetlands. most of which are high-quality wellands. Uiy adjacent 1o land owned by
SIPWMD in the Corkserew Regional Feosystem Watershed ("CREW®) The site is documented
babitat for the Florida panther, wood stork, Little blug heron, tricolorsd heren, snowy egret, white
ihixs, und roseate spoonbill. [tis afso designated Primary Panther Habitat by the Multi-
Species/Toosystem Recovery Implementation Feam (MERIT) subteam convened by the US Fish
and Wildlite Serviee, whéch defined Primary Panther Habttat s “all lands essential for the
survival of the Florids panther in the wild™.

Wetland Impacts and Propored Mitigation

19, Althuugh the application and District staft report speaks of o projeet area of about
200 veres and asswmes only 10 acres of wetland smpacts, e wetlangd impacts will Bkely go far
beyond the immedinig ures directly impacted by digging the canal. The Southwest Florida
Regional Planning Couneil has estimated the overadl wetland impacts as 1,283 seres due to the
long-term drainage of the arce that would result from the canal proposed to be builtin this permit

applivation. Such large wettand impacts would destroy habitat for wading birds, inchading core
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foraging habital for the endangered wood stork colunies in Cotkseraw Swanp. Drainage would
also npaet groundwater rechurge in the ares designated by Lee County for that purpose,

200 The Distriet permit dees not adequately deal with the posential for such
widespread wetland impacts due o the drainuge likely to be caused by the canal, stating only that
i wider impacts oceur in the Tuture, reconfiguration of the canal will be tequited.

21, The mitigation accepted by the District for the likely impacts is deficient in that it
only addresses the direct [6-acre Bnpacts from the construction of the canal und only reguires
preservition of existing bigh quality wetlands that would be unbikely o be converted 1o
apsicultare or residential development.

22, The apptivant did not provide an sdequate demonstration that there are ro further
practivable modifications ar would Ciminate or futther reduce weland fmpacts,

Downgircam Water Quality Jmoscls

23 The proposed drainage canal would diseharge inw the Bstero River al a point
where 1t i has been designated as Quistanding Florida Waters (“OFW™) by the Florida
Department of Environmental Protection (*D1EP), a designation which is supposed to protect a
waterhody from any lurther water quakity degradation.

24. The proposed drainage canad would also diseharge to Raltway Creek and
eveniually 1o Estero Bay, both of which have been designated as Ouistanding Florida Walers
COFW™) by the Florida Department of Enviranmental Protection ("DEP™),

25, Inaddition, Estero River has been identilied as failing to meet water quality
standards by DEP, including water quality standarda for nutrients, dissolved oxygen and copper.

26, The District staff report erroncously sssumed that the drainage canal will nut

)
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ergate ary water quality Impacts because no land use change was progosed as part of the
application, The drainage eanal, itself, however, will result in changes in the timing and quantity
of water Howing ino Halfway Creek, Istero River and Estero Bay, as well as water guality
changes inherent in replacing functioning wetlands with a drainage canal, including devreased
dissolvid oxygen and higher Jevely of nutrients and biochemieal oxygen demand,

2. In sddinen, future development, which should have been anticipated by SEWMD
in its consideration of the proposed LRP, will resalt in signtficant water quality degradation on
the vroperty and m doanstréam walers,

28, The currently praposed South Lew Conveyancs praject would likely cause and
centribute o the degradation of OFW and 1o existing water quality impairments in downstream
walers,

29, The proposed South Lee Conveyance project will also degrade downstream water
quality and productivity due to alicration of the disttibution and timing of Hows From the project
ioto the downstream waters,

30, The proposed South Lee Conveyance project will cause and contribute 1o surface
water quality vivlatious and the existing water quality impairment in the Extero Rives and Estero
Bay. (Section 373041401, Fla. $tat; Fla. Admin, Code R, 62-302,300),

Public Interest Teut

il The proposed South Lee Conveyance project is not clearly in the public interest
and is contrary to the public interest, in accordance with Section 373.4 1401 a), Fla. St

32, The proposed South Lee Conveyance project will adversely affect the property of

othirs,
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33, Ihe proposed South Lee Conveyunce project will adversely affoct the
conservation ol fish and marine productivity, lishing, and recreational values, contrary o the
public interest.

34, Ibe proposed South Lee Conveyante proieet will adversely affect the flow of
WILET,

35, The proposed South Lee Conveyance project will adversely affeet endangered and
threatened species, adversely affieet the hubitatg of endangered and threatened species, and
adversely affect the revovery of endangered and threatened species.

6. The proposed SEWMD agency action will create adverse canufative and
sccondary impacts to biologically sensitive wetkand habitat and to endangered specivs habitat
without ndeguate consideration ol practicable modifications or mitigation,

IMSPUTED ISSUES OF LAW AND FACT

37 Whether the applicam has provided reasonable assuranees of complianee with the
applicable water guality standards as required by Scetion 373.414(1), Fla. Star. This iveludes
reasonable asstance of compliance with: Florida’s anti-degradation poticy in Ila. Admin, Code
R. 62-4.342(1 i a) and 62-302,300(7); Florida®s couse and contribute 1o water quality violutions
or degradation of existing uses (Fla. Admin, Code R, 62-302.300); Florida’s minimum stundards
in Rude 62302 300 Florida’s rales and requivernems concerning diseharpes to OF W; and
Florida’s Class 111 standards in Rule 62-302.536(0). This specilically includes the issues of whether
the proposed pr'mj@l cunses and contributes 1o any impairuent of Class LI or OF W Waters,
whetihwr the applicant has provided reasonable assurances concerning Florida's antidegradation

poiicy that requires water quality activities which degrade state waters be “necessary and
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desirable under federad standards and under civeamstances which are elearly in the public
interest,” 1w foderal standards include, but are not limited to, the federal practicable
altematives, avoidanee, and minimization standards set forth in Section 404(h)(1) Guidelives (40D
C PR Part 230).

38.  Whether the applicant has provided reasonable sssurances of compliance with the
publiv interest criteria of Seetion 173 414 EHa), Fla. Stat

39, Whether the applicant has provided rcasonable assurances of compliance with the
climination and avoidance eriterta of> Section 373.414(1)(b), I'la. Stat; SFWMB's BOR 4.2.1,
4200, 4203 and Florda's anti-degradation polivy (Rules 62-4.242(1 Ya) and Rule 63
30230007 (¢“necessary and desirable under Jedural standards and under cireumsiances which are
clearly in the public interest” which include the federal practicable alternative requirement ot 40
CER,§230,10),

40, Whather the applisant failed 10 provide reasonable assurance coneerning the
secondary impaciz of its proposed actvity under SEWMD BOR 4.2.7,

41, Whether the applicant failed to provide reasonable assuranees concerning the
past, present and foresecable cumutative impacty, especially including cumulative impacts on the
endungered manatee, (Section 373.414(8), Fla, Stut; Tla. Admin Code R 408-4.30107); 1da,
Admin. Code R.A0E-4.302, SFWMD 30R 4.2.8},

42, Whether the applicant has provided reasunable assurances that its proposed
activitips are consistent with Florida's Coastal Zonge Management Program and the [ederal

CEMAL
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41 Whather the applicant bas provided reasonable assurances concerming its
proposed mitgation, instuding mitigation for the likely wetland impacts of the drainage of the
applicanls’ property as a result of the canal,

APPLICABLE RULES AND SFATYUTES

dd.  The rules and statutes which support denial of the subject permit spplicution are
lisied in Chapter 120, Fla. Stat; Chapter 187, Fla, Stat; Chapter 373, Fla. Stat; Chupler 403, Fla.
stal: Fla Admin. Cuode Chapters 4014, 62-4, 62-302 und 62-343; SFWMLY Basis of’ Review,
and 40 CLE.R. Pans1 3 and 230,

RELIFE SQUGHT

45, Petitivner wespectilly requests that this Petition be forwarded to the Division of
Administrative Hearings w conduet a formal administrative hearing, and thal the Sowh Florida
Waler Management Disteict issve a fnal order denying fndividual Eovironmental Resource
Perma Application No, 0301 12-18 lor thﬁ%m&cd South Lee Conveyvanse project.

o e
Respectiully submitted this Zﬁ, duy of January, 2007

pichondell 1'rial Cawvers

Suite 501 Newpate Tawer

3150 Taniarni Trail North
Naples, Florida 34103
Telephone: 239-434-771 1
Faesirndle: 8776137485 (FAX)
wike@metrial.com

RN 0124032

Attorneys Tor Politioner

10
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Yeriticnion

[, Andrew McElwaine, ufier being duty swom, state 1 am the President and CEO of the
Conservingy of Southwest Florids, | am authorized by the Conservancy of Southwest Flonida to
sign this veritication, ['have read the above Petition for Administrative Hearing, and T horeby
adopt the above petition fur hoarivg and the fcts assered concerning the Conservancy of
Kouthwest Florida, and state that the proposed SEWMD agency action conceriting the South Lee
Conveyanse permit application (SFWMD Pecnit Application No, 0501 12-18) and that the
proposed activity © by permited will iave the eftect of impairing, pollating, or otherwise
injuring the waters and natural regaurees of the State ot I l(mdd, THE AFFIANT 8AID

NOTHIRG FURTHER. e
z"f;
/..-"/ ’,/T ,;,ﬂ;j - _,.,J’"
WA ol L i

7" Andrew Meklwaine

SWORN TO AND SUBSCRIBED before me this /‘ ) (ld) of January, 2007, by
Andrew Metwaint, who is known to e or has produced a valid dibver’s license as
wentification.
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